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The Brazilian Association of Infrastructure and Basic Industry (ABDIB) is a private non-profit 

business association founded in 1955. Its major goal is to help development and growth of 

Brazilian infrastructure and basic industry market, to fortify this industry and improve its 

standards and competitiveness to an international level. 

 

ABDIB welcomes the opportunity to comment on IASB’s request for information, as this is a 

very important initiative to help the staff and Board to understand the regulatory environment 

of many jurisdictions and, as well as to positively contribute to the Board’s activities.  

 

Regulatory assets and liabilities are sensitive issues for Brazilian Electricity companies. In 

2001, the Brazilian Government implemented a mandatory rationing program, which 

motivated a debate and, as a result, regulatory assets and liabilities were formally constituted 

through the “Energy Sector General Agreement”, among ANEEL (Brazilian Electricity 

Regulatory Agency), generators and distribution companies. This agreement allowed the initial 

recognition of regulatory assets and liabilities in the financial statements of distribution and 

generation companies in Brazil.  

 

Since then, ANEEL has authorized the constitution of regulatory assets and liabilities, mainly 

for inflation pass-through and differences between forecasted and incurred costs. These 

regulatory assets and liabilities are periodically inspected by the regulator and recognized in 

the tariffs charged from the customers’ base. Up to the full IFRS adoption in Brazil, in 2010, 

those regulatory assets and liabilities were recorded by financial statement preparers and 

recognized by both CVM (Brazilian SEC) and Independent Auditors. Additionally, these 

regulatory assets and liabilities were also recorded in some financial statements in accordance 

with USGAAP (applying SFAS 71) which were required to be filled in SEC. Through this 

mechanism, revenues and expenses are recorded in accrual basis, and there is a perfect match 

between revenues derived from the regulated tariffs and expenses considered in these tariffs 

in each reporting period, representing more accurate financial statements to the users of such 

information.  

 

However, during the process of IFRS convergence in Brazil, regulatory assets and liabilities 

were fully written-off as the mainstream understanding indicated that their recognition was not 

in accordance with IFRS conceptual framework. Because of that, in our view, the Financial 

Statements of the Distribution Companies have been inaccurate since the IFRS was adopted in 

2010. This view is shared among other market players such as financial institutions, regulator 

and others who have required the Companies to adjust their Financial Statements by 

recognizing regulatory assets and liabilities since 2010 in order to analyze the companies’ 

financial position.    

 

There have been many discussions about this Request for Information among Brazilian players 

to elaborate a single paper that reflected the Brazilian Power Industry and we are sending the 

same paper circulated by other institutions what also ratifies our understanding. These players 

are: 



 

 

o ABRADEE (Brazilian Association of Electricity Distributors) is a not-for-profit 

organization, founded in 1995, and, since then it has acted as facilitator in the 

relations between electricity distributors (its members) and other agents / entities 

operating in the Brazilian electricity sector;  

 

o ABRACONEE (Brazilian Association of Energy Sector Accountants) is a non-profit 

organization, founded in 1986, that congregates the accounting professionals and 

promotes training and integration of the energy sector accounting community in Brazil;  

 

o ABRASCA (Brazilian Association of Publicly Quoted Companies) is a private non-profit 

business association founded in 1971, whose major goal is to help companies to 

expand Brazilian capital market.   
 

 

If you, other members of the Boards or your staff have questions or seek further elaboration of 

our views, please feel free to contact either José Maria Garcia by phone at +55 (11) 

3094.1966, or by email at jmaria@abdib.org.br or Sergio Felice by phone at +55 (19) 3756-

8832 or by email at slfelice@cpfl.com.br.  

 
José Maria de Paula Garcia 

Director 

Brazilian Association of Infrastructure  

and Basic Industry (ABDIB) 

  



 

 

Question 1 

For the types of rate regulation that you think would be useful for us to consider in the 

Discussion Paper (or would not be useful to consider, if applicable), what types of goods or 
services are subject to the rate regulation being described?  

Distribution, Transmission and Generation of Electric Energy. This letter will address specifically about the 
service of distribution of Electric Energy. 

In providing this information, please also tell us: 

(a) whether you are a rate-regulator, a financial statements preparer, auditor, user or other 
(please specify) 

As mentioned in cover letter, ABDIB is a not-for-profit association representing companies, which can be 
considered as financial statement preparer. 

(b) what jurisdiction the rate regulation that you are describing is in;  

Brazil. 

(c) whether that jurisdiction is a recent adopter of IFRS; and 

Brazil has adopted IFRS since 2010. 
 

(d) whether the main suppliers of the rate-regulated goods or services (ie the rate-regulated 
entities), including your company if applicable, are predominantly private-sector entities, 

government entities or closely related to the rate regulator. 

The players of Brazilian Electric Energy Industry are a mix of private sector (more commonly comprised by 
energy distributors and transmitters) and government entities (more commonly energy generators).  

 

Question 2 

What are the objectives of the rate regulation and how do they influence the interaction 
between the rate regulator, the rate-regulated entity and customers? 

In providing this information, please tell us: 

(a) what are the high-level objectives of the rate regulation (for example, to restrict 
prices or to influence the levels of supply and demand or to restrict or encourage 

competition); and 

(b) how these objectives are reflected in the nature of the rate-setting mechanism? For 

example, to what extent: 

(i) is the rate-setting mechanism designed to give the rate-regulated entity a ‘fair 
rate of return’ (for example, a cost-plus mechanism) or is the focus more on 

reducing the cost to customers (for example, a price-cap or other incentive-based 
mechanism); 

(ii) are there incentives to meet targets that are not directly related to the cost-

rate relationship (for example, efficiency, service levels, infrastructure 
investment, increased supply capacity or reliability, use of alternative resources 

or reduction in customer demand or usage); 

(iii) does the rate regulation fix the price per unit or does it provide some 

flexibility for the entity to set prices (for example, through price ranges or caps, 
based on either unit prices or total revenue or total profitability); and 

(iv) are there other aspects of the rate-setting mechanism that reflect any 

specific objectives not envisaged above? 

 



 

The Brazilian constitution provides that the development, use and sale of electric energy may be undertaken 
directly by the Brazilian government or indirectly through the granting of concessions, permissions or 

authorizations.   

Companies or consortia that wish to build or operate facilities for generation, transmission or distribution of 
electricity in Brazil must apply to the MME or to ANEEL (see definitions below), as representatives of the 

Brazilian government, for a concession, permission or authorization, as the case may be. 

The principal regulatory authorities are: 

 Ministry of Mines and Energy — MME 

The MME is the Brazilian government’s primary authority the power industry.  Its main duties are 

drafting guidelines for the granting of concessions and issuing directives governing the bidding process 
for concessions that relate to public services and public assets. 

 National Energy Policy Council — CNPE 

CNPE is a committee created in August 1997 that advises the President of Brazil on the development of 
national energy policy.  The CNPE was created to optimize the use of Brazil’s energy resources and to 

guarantee national energy supply. 

 Brazilian Electricity Regulatory Agency - ANEEL 

ANEEL is an independent federal regulatory agency whose primary responsibility is to regulate and 

supervise the power industry in accordance with policies set forth by the MME. 

 National Electrical System Operator — ONS 

The ONS is a non-profit organization that coordinates and controls the production and Transmission of 
energy by electric utilities engaged in the generation, Transmission and distribution.  The primary role of 

the ONS is to oversee generation and Transmission operations in the Interconnected Power System; 
subject to regulation and supervision by ANEEL.   

 Electric Energy Trading Chamber — CCEE 

CCEE is a nonprofit organization that is subject to authorization, inspection and regulation by ANEEL. 

The CCEE is responsible, among other things, for (i) registering all the energy purchase agreements in 
the Regulated Market, and registering agreements that result from market adjustments and the volume 

of electricity contracted in the Free Market, and (ii) accounting for and clearing of short-term 
transactions.  

Distribution companies (“Distco”) in Brazil operate in a concession area and all consumers are captive, 
except for large consumers (load higher than 3.000 kW) whose can choose its electricity suppliers.  As a 

result there is no competitive market in a concession area. Consequently, the main objective of the 

Distribution tariffs regulation in Brazil is to provide a fair price to consumers, due to the natural monopoly of 
Distco in its concession area, and also to guarantee a financial and economic equilibrium to Distco.  

The rate-setting mechanism is a fair rate of return type for Distco. This mechanism is described below. 

Distribution Tariffs – Overall background 

To establish distribution tariffs, ANEEL divides the costs of Distco between (i) costs that are not under the 

control of the distributor, named as Parcel A Costs, and (ii) costs that are under control of distributors, or 
Parcel B Costs.  Tariffs are based on a formula that takes into account the division of costs between the two 

categories. 

 Parcel A costs are represented by: costs of electric energy purchased, charges for use of and 

connection to the transmission and distribution systems, regulatory charges and costs 

associated with research and development and energy efficient consumption. 

 Parcel B costs are represented by: a rate of return on investments (WACC) in assets related to 

energy distribution, assets depreciation, operating expenses related to electricity distribution; 
and non-recoverable receivables. 



 

Each distribution company’s concession agreement also provides for an annual adjustment, accordingly to 
the following formula: 

 

     
                   

   
 

IRT    = tariff adjustment index 
VPA1= Parcel A based on approved amounts for next 12 month for each cost 
VPB0 = Parcel B of previous year 
RA0   = Annual revenue of previous year 
IVI = IGPM variation (inflation index) 
X = Index established by ANEEL in each periodic tariff review 
 

In general, Parcel A Costs are fully passed through to consumers and revised annually.  Parcel B Costs, 
however, are mostly restated for inflation in accordance with the IGP-M (an inflation based index), however, 

from three to five years, regulator revises those costs. 

Regarding Parcel A costs, if a deviation occurs related those comprised on the tariff, the operator has a right 
to receive from (or a obligation to refund) in the next annual tariff adjustment and, this way, a regulatory 

asset (or liability) should be recorded.   

Each concession agreement establishes a period of time (from three to five years) to perform a periodic 

tariff review to analize financial and economic equilibrium, with a focus in revewing Parcel B cost and on 

remuneration level of assets related to electricity distribution. In this periodic tariff review is also established 
X factor. 

X factor is an index to reflect productivity gains, consumer satisfaction, etc., with an objective to give an 
incentive to Distco keep its costs under control and high level of service quality. 

In addition, electricity distribution concessionaires are entitled to an extraordinary tariff review on a case-by-
case basis, to ensure their financial stability and compensate them for unpredictable costs, including taxes 

that significantly change their cost structure. 

 

Question 3 

What sort of rights or obligations does the regulation create? 

In providing this information, please consider: 

(a) whether the rate-regulated entity has an exclusive right to operate in the market; 

(b) if the entity’s right to operate in the market is established by licence: 

(i) is there a cost to acquire the licence; and 

(ii) can the licence be revoked, renewed or transferred; 

(c) how competition is excluded or encouraged; 

(d) how the rights and obligations are expressed, for example, as a cap on the rate of 
return, as the right to recover entity-specific costs, as a right to recover an allowed level 

of costs (whether or not incurred by the entity), or as a right to recover specific types of 

costs without limit if and when incurred; and 

(e) whether the entity can choose to stop providing the goods or services that are 

subject to rate regulation and, if so: 

(i) how is this achieved; and 

(ii) what are the consequences for the entity? 

Once the Distco gets the right to exploit the concession, through a bidding process, it holds the exclusivity to 
operate in the concession area with no direct competition. However, large consumers can choose to 

purchase energy from the “official” distributor of the concession area, or to migrate to “free market” whose 



 

rules permit large consumers to negotiate directly to other energy seller, in this case, those large consumers 
have to pay to the “official distributor” the use of its distribution grid. In other words, the P&L has a low or 

null impact when a large consumer leaves its concession area and migrates to free market.      

Companies or consortia that wish to operate facilities for distribution of electricity in Brazil must apply to the 
MME or to ANEEL, as representatives of the Brazilian government, for a concession, permission or 

authorization, as the case may be. Brazilian law and Distco concession agreements provide that all 
distribution concessions can be renewed once with approval from the MME, provided that the concessionaire 

requests concession renewal 36 months before the concession agreement term and that certain 

requirements related to quality of services rendered are met. Significant competition may occur among 
parties interested in bidding for renewal of such concessions or for any new concessions. 

Concession agreements grant rights to distribute electricity in relevant concession area for a specified period 
(as opposed to permissions and authorizations, which may be revoked at any time at the discretion of the 

MME, in consultation with ANEEL). This period is usually 30 years for distribution concessions.  An existing 
concession may be renewed at the granting authority’s discretion.  Actual concession agreement of Distco 

does not include any provision about payment of licence cost. 

The Concession Law establishes, among other things, the conditions that the concessionaire must comply in 
providing electricity services, the rights of consumers, and the obligations of the concessionaire and the 

granting authority.  Furthermore, the concessionaire must comply with regulations governing the electricity 
sector.  The main provisions of the Concession Law are summarized below: 

Adequate service.  The concessionaire must render adequate service with respect to regularity, continuity, 

efficiency, safety and accessibility. 

Use of land.  The concessionaire may use public land or request the granting authority to expropriate 

necessary private land for the benefit of the concessionaire.  In such case, the concessionaire shall 
compensate the affected private landowners. 

Strict liability.  The concessionaire is strictly liable for all damages arising from the provision of its services. 

Changes in controlling interest.  The granting authority must approve any direct or indirect change in 

controlling interests in the concessionaire. 

Intervention by the granting authority.  The granting authority may intervene in the concession, acting 
through ANEEL, to ensure the adequate performance of services, as well as full compliance with applicable 

contractual and regulatory provisions.  ANEEL is required to commence an administrative proceeding in 
which the concessionaire is entitled to contest the intervention.  During the term of the administrative 

proceeding, a government appointed manager becomes responsible for carrying on the concession.  The 

administrative proceeding must be completed within one year (which may be extended for two more years).  
In order for the intervention to cease and the concession to return to the concessionaire, the 

concessionaire’s shareholders are required to present a detailed recovering plan to ANEEL and correct the 
irregularities identified by ANEEL. 

Termination of the concession.  The termination of the concession agreement may be accelerated by means 

of expropriation and/or forfeiture.  Expropriation is the early termination of a concession for reasons related 
to the public interest that must be expressly declared by law.  Forfeiture must be declared by the granting 

authority after ANEEL or the MME has made a final administrative ruling that the concessionaire, among 
other things, (i) has failed to render adequate service or to comply with applicable law or regulation, (ii) no 

longer has the technical, financial or economic capacity to provide adequate service, or (iii) has not complied 
with penalties assessed by the granting authority.  The concessionaire may contest any expropriation or 

forfeiture in the courts.  The concessionaire is entitled to indemnification for its investments in expropriated 

assets that have not been fully amortized or depreciated, after deduction of any fines and damages due by 
the concessionaire. 

Expiration.  When the concession expires, all assets, rights and privileges that are materially related to the 
rendering of the electricity services revert to the Brazilian government.  Following the expiration, the 

concessionaire is entitled to indemnification for its investments in assets that have not been fully amortized 

or depreciated as of the expiration. 

Penalties.  ANEEL regulations govern the imposition of sanctions against the participants in the electricity 

sector and classify the appropriate penalties based on the nature and importance of the breach (including 



 

warnings, fines and forfeiture).  For each breach, the fines can be up to two per cent of the revenue (net of 
value-added tax and services tax) of the concessionaire in the 12-month period preceding any assessment 

notice.  Infractions that may result in fines relate to the failure of the agent to request ANEEL’s approval in 

the following cases among others:  (i) execution of contracts between related parties in the cases provided 
by regulation; (ii) sale or assignment of the assets related to services rendered as well as the imposition of 

any encumbrance (including any security, bond, guarantee, pledge and mortgage) on them or any other 
assets related to the concession or the revenues of the electricity services; and (iii) changes in controlling 

interests of the holder of the concession.  In cases of contracts executed between related parties that are 

submitted for ANEEL’s approval, ANEEL may seek to impose restrictions on the terms and conditions of these 
contracts and, in extreme circumstances, determine that the contract be rescinded. 

Finance and Energy Ministers issued an official document (“Portaria Interministerial nº. 025) dated January 
24, 2002, creating a tracking account to record regulatory assets and liabilities, which will be considered in 

computation of annual tariff adjustments. As a result Regulator permits the recognition of regulatory assets 
and liabilities according to the predictable costs to be charged or given back to the consumers. As mentioned 

above, those costs are passed through and equivalent to such examples: exchange rates due to costs in 

foreign currency, regulatory and governmental charges that are not included in the tariff or that have 
suffered variation, price of the energy purchased, etc. Important to mention that this rule allows full 

recovery of regulatory assets or repayment of regulatory liabilities over variation on Parcel A costs in the 
period between annual tariff adjustment dates. 

At the end of concession agreement term or by its annulment, there is no written rule about the treatment 

over regulatory assets and liabilities, however it is expected that a regulatory asset reimbursement or 
regulatory liability refund should be computed in the indemnification amount to be defined by Regulator. 

It is important to mention, primarily, that the concession agreement does not represent a right over the “use 
of the infrastructure” once the grantor still has control over it, in the essence. Actually, the operator has a 

right represented by the access to the infrastructure and, therefore provide public service to the consumers. 
This pattern reflects the electric energy distribution model in Brazil. 

In other cases, the granting right  is defined by a bidding process in which  the operator delivery, or 

promises to deliver economic resources in exchange for the right to operate the concession object over the 
period specified in the contract. In this case, the price of the “delegation” of public services (grant) is paid at 

the beginning of the concession at once or in payments for a period less than the term of the grant itself. 
This model represents more commonly electric energy generators in Brazil and, it was mentioned only to 

illustrate.  

 

Question 4 

For the rights and obligations identified in response to Question 3, how does the rate-regulated entity 

enforce its rights, or how does the rate regulator enforce the settlement of the rate-regulated entity’s 
obligations? 

In providing this information, please tell us: 

(a) does the rate regulation provide for retrospective recovery or reversal of under- or over-

recoveries of allowable costs? If so, how is this achieved, for example through cash payments or 

other asset transfers to or from parties outside the rate-regulated entity (such as individual 
customers or groups of customers, the rate regulator or the government); 

 

(b) are the rights and obligations separable from the business; and 

(c) what happens to the rights or obligations when the entity ceases to provide the rate-regulated 

goods or services? 

Rights and obligations are established on the current legislation, regulation and on the concession 

agreement.  

As for the rights, current legislation, regulation and the concession agreement set what kind of costs the 

distributor has the right to incorporate in the energy rates, including retrospective recovery or reversal of 



 

under- or over-recoveries of allowable costs. Additionally, in order to guarantee that consumers’ facilities 
connected to the networks meet the required construction conditions, the distributor can inspect those 

facilities at any time, apply fines and even disconnect the consumer if the necessary conditions are not met. 

As for the obligations, the current regulation and the concession agreement determinate that the distributors 
must send to the regulator a set of information periodically (monthly, quarterly and annually). This 

information relates to financial accounting, billing, consumed and purchased energy, energy losses, quality 
of service indexes, commercial and Call Center indexes, subsided tariffs accounting, expansion planning and 

demand forecast. 

ANEEL carries out financial, commercial and technical audits periodically in the distributor in order to check 
the compliance with the regulation. The regulator can also do extraordinary audits on any subject at any 

time. For this purpose, the Regulator may ask for any information from the concessionaire. 

If any non-compliance is found, ANEEL may apply a penalty to the distributor, and penalties may vary from 

a warning notice to a fine that can reach 2% of the annual revenue. 

The rate regulation provides for retrospective recovery or reversal of under- or over-recoveries of Parcel A 

costs, which consider energy purchase, grid costs and regulatory encumbrances. These costs variation are 

considered in the following tariff adjustment/review, and included in the new tariffs. This methodology 
allows Brazilian Distco to recover regulatory asset and/or refund regulatory liabilities, with very irrelevant 

difference. 

Rights and obligations are not separable from the regulated business, once they are enforced on the 

concession agreement and the current legislation and regulation and will be accounted to the entity even if it 

ceases to provide the service. As mentioned before, it is expected that regulatory assets and liabilities will be 
included in indemnification amount to be defined by Regulator, at the end of concession term or by any 

other reason to terminate the concession agreement. 

 

 

Question 5 

How does the rate regulation ensure the recovery or reversal of under- or over-recoveries of allowable costs 

(ie variance amounts) (if applicable)? Are these mechanisms effective in recovering or reversing those 
amounts within the targeted time frame? 

In providing this information, please tell us: 

(a) what is the mechanism for tracking the recovery or reversal of such variance amounts; 

 

(b) how does the rate-setting mechanism adjust for unexpected changes in demand for the rate-
regulated goods or services;  

 
(c) has there been a recent trend whereby the balances of the variance amounts have been increasing? 

If so: 

 
i. is this caused by an increase or a decrease in the demand of the rate-regulated goods or 

services; 
 

ii. has the trend resulted in a net debit position (ie under-recovery of costs) or a net credit 
position (ie over-recovery of costs); and 

 

iii. what are the main components of the variance amounts (ie what are the main categories of 
cost or income variances)? 

 

 As mentioned, after the signature of the concession agreement, newer laws and resolutions were 

implemented that have ensured the recovery or reversal of under- or over-recoveries of allowable 

costs. As such variance amounts were not considered in Parcel A, a tariff correction (named as 

Financial Component) had to be made in order to preserve the economical financial equilibrium of 
the agreement. The most important components are: 



 

 
 CVA (Parcel A variation account): accounts for price variation of non-manageable costs, such as 

energy prices. Parcel A calculation considers current prices in the date of the tariff 

review/adjustment. As energy contract adjustments, grid costs adjustments and regulatory 

encumbrances definition occurs in other dates, the distributor will be submitted to a revenue 
shortfall or surplus. This amount will be incorporated to the required revenue in the next tariff 

adjustment/review, as determined in Ordinance no 25/2002, published by the Ministry of Mines and 
Energy and the Ministry of Finance.  

 Low income consumers’ subsidy: Law 10438/2002 obligated the distributors to offer low income 

consumers a tariff discount, which can sum 65%. Therefore, the amount that the distributor does 

not receive will be incorporated to the required revenue on the next tariff adjustment/review. There 
are other subsidies established by law that have the same tariff treatment. 

 Regulatory encumbrances neutrality: accounts for market variation of regulatory encumbrances, to 

guarantee that consumers or the distributor will be not benefited or harmed, and determined in the 
fourth concession agreement addendum, signed in 2010. 

The objective of these Financial Components is to keep neutral the impact to the distributor, once variations 
are recovered in the following tariff adjustments.  

It is important to mention that all of those financial components have been realized in the next tariff period. 

Historically, the impact of increase or a decrease in the demand of the rate-regulated services has been 
irrelevant, mainly due to the fact that the regulator permits one more tariff period to be considered for the 

completion of amortization for the main component (CVA). This is a strong evidence that the mechanism is 
highly effective.  

 

 

 

***************** 


